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Recommendation

The American Chamber of Commerce in Japan
(ACCJ), the European Business Community
(EBC), the Japan Subcommittee of the East Asia
Branch of the Chartered Institute of Arbitrators
(CIArb), the German Institute of Arbitration
(DIS), the Foundation for International Dispute
Resolution (FIDR), and the Foreign Lawyers
Association of Japan unanimously urge the
Japanese government to permit all persons

and organizations to work freely in arbitration,
mediation, and other forms of alternative dispute
resolution (ADR) and dispute avoidance. All
should have the right to work as a professional
arbitrator or mediator regardless of whether they
are admitted as lawyers or otherwise registered
or licensed by the government.

Issue

The organizations that join in this viewpoint
applaud the Judicial Reform Council and its
successor, the Judicial System Reform Promotion
Headquarters (JSRP Hombu), for their excellent
work to date. These bodies have improved

legal procedures, increased the number of

legal professionals in Japan, moved toward
unrestricted freedom of association between
foreign lawyers and Japanese lawyers (bengoshi),
and designed other measures that serve the
needs of the general public and international
commerce. Particularly welcome are the recent
enactment of the new Arbitration Law and the
current efforts of the JSRP Hombu’s ADR Study
Group to develop a comprehensive alternative
dispute resolution framework to cover all disputes
not directly decided by the courts, including
arbitration, mediation, and court- or government-
annexed procedures.

The declared objective of the ADR Study Group
and the JSRP Hombu to expand and improve
ADR in Japan is a worthy goal. Better access to
ADR will help businesses and individuals resolve
disputes more quickly and economically and
serve Japan and its economy well. Enacting

a basic ADR law that clarifies the duties,
responsibilities, and rights of ADR neutrals—
particularly in such areas as disclosing conflicts
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of interest and protecting the confidentiality
of information divulged to them—can be an
important step toward strengthening the
foundations and environment of ADR in Japan.

However, the ADR Study Group report released
on July 29, 2003, concerns us deeply. It appears
the Study Group is recommending a direction
contrary to accepted international practice. This
would be potentially harmful to international
commerce and may prevent the Study Group
from achieving its declared goal of fostering the
healthy development of ADR in Japan.

Briefly, the Study Group’s report suggests that
the new legislation might:

Require the licensing of ADR neutrals
(arbitrators, mediators, experts, etc.)
Require the licensing of ADR advisors,
representatives, consultants, and

industry experts

Establish a restrictive system of licensed
organizations that would provide or administer
ADR services, and require the use of such
licensed institutions

Create a new bureaucratic agency to license
and regulate ADR

We oppose these proposals because they will
result in unnecessary costs and barriers to
market entry that promise to cripple the healthy
development of ADR in Japan. In particular, such
moves threaten to undermine international,
cross-border ADR processes, since foreign
arbitrators, mediators, and arbitral institutions
will not have easy access to the requisite licenses
to practice here.

Most of these ill-advised ideas stem from the
ADR Study Group’s premise that the practice

of ADR inherently involves the practice of law.
Almost everywhere else in the world, acting

as an arbitrator, mediator, or other neutral, or
serving as an ADR administrator, is not viewed
as the practice of law. Moreover, regardless of
how Article 72 of the Lawyers’ Law is interpreted,
non-bengoshi do act as arbitrators and mediators
on a regular basis in Japan. For many years, in
fact, institutions such as the Japan Commercial
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Arbitration Association and the Tokyo Maritime
Arbitration Center have indicated that no legal
qualifications are required to act as an arbitrator.
If the ADR Study Group’s interpretation of
Article 72 is correct, immediate amendment to
eliminate restrictions on acting as a neutral or
administrator in ADR is imperative if Japanese
ADR is to have any chance to flourish.

Likewise we urge that the right of representation
in ADR, particularly in international mediations,
should not be limited to bengoshi. Historically,
many jurisdictions, including those in the United
Kingdom and the United States, permit persons
not locally admitted as lawyers to practice both
as ADR advisors and representatives. There is

a wide consensus among ADR practitioners that
local legal qualifications should not be required of
ADR representatives. With few exceptions outside
Japan, that is the situation today.

Autonomous parties are capable of deciding

by contract or agreement how they will avoid

a dispute or settle a case or controversy out

of court. Around the world, new methods and
processes are constantly being discovered to
avoid disputes and achieve settlements. Japan
should pursue deregulation to enable that to
happen here, avoiding the creation of new and
stifling licensing requirements and bureaucracy.
The JSRP Hombu and ADR Study Group have

an historic opportunity to create a thriving ADR
market in Japan by adding one simple legislative
provision declaring that arbitrators, mediators,
and other neutrals are not engaged in the
practice of law. Furthermore, representation of or
advising parties involved in ADR processes should
not be deemed the practice of law.
Unfortunately, the practice of ADR can be open
to abuse. However, such abuses should be
addressed not by prior restraint and the creation
of costly new institutions and requirements,

but by measures to curb the abuses and foster
a healthy free market for dispute resolution
services. We suggest the following approach:

Allow (and indeed encourage) voluntary
organizations to raise ADR standards in Japan
through training programs, experimentation,
and codes of conduct for their members. As
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experience in the United States and Europe AAFEREICREITZ2RETFTORWRIEEICLD
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sanctions. This is particularly applicable to
criminal elements that employ coercion,
intimidation, extortion, or other methods that rob
parties of their ability to settle cases voluntarily.
Coerced settlement agreements, or settlement
agreements obtained by fraud or without full
disclosure of conflicts of interests—such as those
arranged by some seiri-ya and jidan-ya who
"advise” insolvent parties while often increasing
their indebtedness—should be considered void
from their inception under Articles 90 and 96 of
the Civil Code as a matter of law, and all relevant
statutes, both criminal and civil, should be
vigorously enforced against such settlements.

If existing laws or procedures are insufficient,
the government should enact clearer laws and
more severe penalties applicable to ADR-related
criminal behavior, and devote more resources

to public education and the elimination of
criminal elements abusing ADR. At the same
time, increasing the availability of alternative,
reputable providers of ADR services will reduce
the public’s need to resort to such dubious
methods of dispute resolution.

Japan has won international recognition for

the great strides it has made in judicial system
reform. In the area of ADR, Japan should emulate
other countries that have, in the course of a very
few years, permitted market forces to create a
vibrant dispute settlement culture. Conversely,
creating more regulation, bureaucracies and
barriers to voluntary, private ADR will stifle

the development of ADR in Japan and further
complicate Japan’s legal infrastructure.
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August 25, 2003

ADR Public Comment Team

Judicial System Reform Promotion Headquarters
Nagatacho Godochosho, 3d Floor

1-11-39 Nagatacho

Chiyoda-ku

Tokyo 100-0014

Re:  Comments of the American Bar Association Section of Dispute Resolution to the

Report of the Alternative Dispute Resolution (ADR) Study Group of the Judicial
System Reform Promotion Headquarters

[adies and Gentlemen:

The Section of Dispute Resolution of the American Bar Association (the “Section”) is
pleased to submit these comments on the Report of the Alternative Dispute Resolution (ADR)
Study Group of the Judicial System Reform Promotion Headquarters (JSRPHQ).

We very much appreciate the efforts of the JISRPHQ and the ADR Study Group in
working towards the important goal of crafting an ADR basic law that will best promote and
facilitate the use of ADR in the Japanese economy.

It has been called to our attention, however, that an important premise of the Report is
that acting as an arbitrator or mediator for compensation and as a profession is limited by
Japanese law to locally qualified Japanese lawyers. We cannot of course speak to the
interpretation of Japanese law. However we wish to bring to your attention information about
the position of the Section on the situation in the United States in this respect, which may be of
use to the ADR Study Group in its further consideration of these matters. We hope that the long
period of time we have spent studying these issues and considering their implications will
contribute to the formulation of sound policy in Japan.

It is the position of the Section, based upon our review of the generally accepted
definitions of the “practice of law” in the United States, and our examination of reported state
ethics opinions and court rules, that one who provides mediation or arbitration services in the
United States is not engaged in the practice of law. We believe that this approach has had an
important beneficial effect in fostering wide resort to alternative dispute resolution in the United
States.
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Mediation and Arbitration Defined

Although the processes of arbitration and mediation are quite different, the analysis
demonstrating that neither the role of an arbitrator nor the role of mediator constitutes the
practice of law is virtually the same. Mediation is a nonadjudicative process in which a neutral
third person—the mediator—helps the parties discuss and try to resolve the dispute. Unlike an
arbitrator, the mediator does not have the power to make a binding decision for the parties.
Stated simply, mediation is a process in which an impartial third party facilitates the resolution of
a dispute by promoting a voluntary agreement by the parties to the dispute. Arbitration, on the
other hand, is an adjudicative process in which the parties grant to the arbitrator the power to
determine their rights and obligations in a final and binding way, subject to very limited appeal
rights under the Federal Arbitration Act or a state arbitration act.

Neither of these processes should be considered to constitute the practice of law because in
both arbitration and mediation, no “client” relationship exists between the mediator or
arbitrator, and the parties to the dispute.

Courts in the United States have struggled with developing a clear definition of the
“practice of law.” The difficulty in providing one comprehensive definition of the practice of
law was articulated by the Arizona Supreme Court when it stated that *“it is impossible to lay
down an exhaustive definition of ‘the practice of law’ by attempting to enumerate every
conceivable act performed by lawyers in the normal course of their work.” State Bar of Ariz. v.
Arizona Land Title & Trust Co., 366 P.2d 1, 8-9 (Ariz. 1961) (“Arizona Land Title”). Typical
activities that have been held by many courts to constitute the practice of law include the
following: representing another in court; holding oneself out as a lawyer; preparing, filing or
signing documents in legal proceedings; threatening to file suit on behalf of clients; negotiating
settlement of legal claims or plea agreements on behalf of a client; giving legal advice; taking
depositions; recording deeds; and interviewing clients. See generally G. Hazard, Jr. & W.
Hodes, 2 The Law of Lawyering § 46.4 (3d ed. 2002 Supp.); R. Rotunda, Legal Ethics § 39-1
(2000).

More specifically, courts have developed a number of “tests” to determine whether an
activity constitutes the practice of law. One such test is to examine whether “professional
judgment” is being used. This test considers whether the activity in question requires specialized
legal training or skills not ordinarily possessed by the average person. In Oregon State Bar v.
Smith, 942 P.2d 793, 799 (Or. Ct. App. 1997), the court held that the practice of law involved the
utilization of “professional judgment” in applying legal principles in the giving of assistance or
advice to address an individual’s needs. Professional judgment also has been defined as the
lawyer’s “educated ability to relate the general body and philosophy of law to a specific legal
problem of a client.” Committee on Prof’l Ethics & Conduct of lowa State Bar Ass’'n v. Baker,
492 N.W.2d 695, 701 (lowa 1992).

Another test employed to determine if an activity falls within the practice of law is the
“client reliance test” which examines whether or not the client believes that they are receiving
legal services. Courts such as the Arizona Supreme Court have found that “[r]eliance by the
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client on advice or services rendered . . . is more pertinent in determining whether certain
conduct is the purported or actual practice of law.” Arizona Land Title, 366 P.2d at 9.

This test 1s illustrated by the Supreme Court of Florida’s decision in Florida Bar v.
Brumbaugh, 355 So.2d 1186 (Fla. 1978). In that case, the respondent ran a secretarial service
that prepared legal forms for individuals in various legal proceedings. Although she did not hold
herself out as an attorney to the individuals for whom she provided this service, the preparation
of the various forms itself was deemed the unauthorized practice of law. The rationale for this
decision was based on the respondent having advised individuals regarding which form they
should use. Because the individuals utilizing her services relied on her to select the appropriate
forms needed in their legal proceedings, the activities were deemed to constitute the
unauthorized practice of law.

The court reasoned that the “tendency of persons seeking legal assistance to place their
trust in the individual purporting to have expertise in the area necessitates this Court’s regylation
of such attorney-client relationships, so as to require that persons giving such advice have at least
a minimal amount of legal training and experience.” /Id. at 1193. The importance of reliance in
determining whether conduct constitutes the unauthorized practice of law is illustrated clearly in
this case. The court explained:

Although Marilyn Brumbaugh never held herself out as an attorney, it is clear that
her clients placed some reliance upon her to properly prepare the necessary legal
forms for their dissolution proceedings.

Id. at 1193-94 (emphasis added).

Similar to the client-reliance test is the attorney-client relationship test. This test assesses
the activity being performed by evaluating whether the relationship in question is the equivalent
of the attorney-client relationship. Under this test, the practice of law is implicated if a personal
relationship is formed that is “tantamount to that of attorney and client.” State Bar of Mich. v.
Cramer, 249 N.W.2d 1, 8 (Mich. 1976).

Another important factor courts consider in determining whether activity is the practice
of law is if the activity affects important legal rights. For example, preparing instruments and
contracts by which legal rights are secured has been found to be the practice of law. State Bar of
N.M. v. Guardian Abstract & Title Co., Inc., 575 P.2d 943, 948 (N.M. 1978). In Palmer v.
Unauthorized Practice Comm. of the State Bar of Tex., 438 S.W. 2d 374 (Tex. Ct. App. 1969),
the court found that the sale of will forms by untrained laymen fell within a statutory prohibition
barring unlicensed individuals from practicing law particularly because “confidential
communications regarding family relations are often necessary.” Id. at 376.

In our view, common to all of these tests is the underlying premise that the consumer or
“client” has placed trust and confidence in the provider of the “legal” service and is relying upon
the provider of the legal service to protect their individual interests. In other words, there exists
a relationship of trust and confidence between the two parties such that a reasonable person
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would believe that the provider of services was, in effect, functioning as that person’s attorney.
See, e.g., In re Pappas, 768 P.2d 1161, 1167-68 (Ariz. 1988) (“[W]here a person holds an
objectively reasonable belief that a lawyer is acting as his attorney, relies on that belief and
relationship, and the lawyer does not refute that belief, we will treat the relationship as one
between attorney and client . . . .”); G & S Inv. v. Belman, 700 P.2d 1358, 1365 (Ariz. Ct. App.
1984) (the existence of the attorney-client privilege “hinges upon a client’s belief that he is
consulting a lawyer in that capacity and upon his manifested intention to seek professional legal
advice.” ).

Court Rules and Ethics Opinions

There are a number of court rules and ethics opinions addressing specifically the question
of whether a mediator or arbitrator is engaged in the practice of law. See generally S. Cole, N.
Rogers & C. McEwen, Mediation: Law, Policy & Practice, § 10:5 (2d ed. 2001). Based upon
our review of these rules and opinions, the prevailing view is the one we have expressed here—
in mediation and arbitration, the parties do not rely upon the mediator or arbitrator to protect
their individual interests, and because the parties know and understand that the mediator or
arbitrator is neutral, the parties cannot hold an objectively reasonable belief that these individuals
are functioning as their attorney.

This view has been expressly adopted by the District of Columbia Court of Appeals in
promulgating its rule on the unauthorized practice of law within the District of Columbia. The
practice of law is defined as the “provision of professional legal advice or services where there is
a client relationship of trust or reliance.” Rule 49(a)(2), District of Columbia Court Rules.
Specifically addressing alternative dispute resolution, the Comments to the Rule state:

The Rule is not intended to cover the provision of mediation or alternative dispute
resolution (“ADR”) services. This intent is expressed in the first sentence of the
definition of the “practice of law” which requires the presence of two essential
factors: the provision of legal advice or services and a client relationship of trust
or reliance. ADR services are not given in circumstances where there is a client

relationship of trust or reliance; and it is common practice for providers of ADR
services explicitly to advise participants that they are not providing the services of

legal counsel.

Comment, /d.(emphasis added).

The conclusion found in the District of Columbia rule has been adopted in the majority of
bar ethics opinions and court rules we have studied. See, e.g., Connecticut Bar Ass’n, Comm. on
Prof’l Ethics, Informal Op. No. 97-12 (June 4, 1997) (“At all times in the process, the lawyer
acts as mediator between the parties, not as an advocate for either one.”); Indiana Ethics Opinion
No. 5 (1992) (“Thus, because the Supreme Court permits non-attorneys to act as mediators and
because the nature of . . . mediation is substantially different from the practice of law, mediation
service is not the practice of law.”); Rule 901(d), Rules of the Supreme Court of Kansas (“An
attorney acting as a mediator is not the legal representative of the parties and there is no attorney-
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client relationship between the parties and the attorney-mediator.”); Kentucky Bar Ass’n Ethics
Op. 377 (1995) (“Mediation is not the practice of law . . . “); Maine Bar Rule 3.4(h)(2) (“The
role of mediator does not create a lawyer-client relationship with any of the parties and does not
constitute representation of any of them.”); State Bar of Michigan, Standing Comm. on Prof’l
and Judicial Ethics, Op. No. RI-256 (April 8, 1996) (“By definition, a neutral arbitrator or
mediator has no client with respect to the matter being arbitrated or mediated.”); Mississippi Bar,
Op. No. 241 (Nov. 20, 1997(“At the present time mediation and arbitration services are not
considered the practice of law per se.”); New York State Bar Ass’n, Comm. on Prof’1 Ethics, Op.
736 (Jan. 3, 2001) (“As we have recognized in the past, a lawyer who serves as a mediator to
assist in the resolution of a possible dispute does not ‘represent’ either party as a client for
purposes of the conflict-of-interest rules and other rules governing the lawyer-client
relationship.”); Pennsylvania Bar Ass’n Comm. on Legal Ethics and Prof’l Responsibility,
Informal Op. No. 96-167 (Dec. 30, 1996) (mediation is not considered to be a “legal” service
when provided by a nonlawyer); Utah State Bar Ethics Advisory Opinion Comm., Formal Op.
97-03 (April 25, 1997) (“ADR services are not considered by the Utah Leglslature to be legal
services or the practice of law.”); Washington State Bar Ass’n, Comm. to Define the Practice of
Law, Final Report (July 1999), adopted by Washington State Bar Association Board of
Governors, September 1999 (“[Plersons acting in [the] capacity of [mediator, arbitrator,
conciliator or facilitator] are not engaged in the practice of law.” ); South Carolina Bar Ethics
Advisory Comm., Ethics Advisory Opinion No. 97-03 (March 1997) (* A lawyer serving in the
role of an intermediary is not engaged in the practice of law while acting as the intermediary.
Moreover, the ethical obligations of an arbitrator may be more nearly analogous to those of a
judge, than of a member of the Bar.”); contra lowa Sup. Ct. Bd. of Prof’l Ethics and Conduct,
Op. No. 96-30 (June 5, 1997) (“Alternate dispute resolution done by others than lawyers has not
been held to be the practice of law. . . . But when done by a lawyer it becomes the practice of
law.”); but cf- New Jersey. Sup. Ct. Advisory Comm. Prof’l Ethics, Op. No. 676 (April 4, 1994)
(holding that when a lawyer serves as a third party neutral, he or she “is acting as a lawyer”).

The recent revisions to the American Bar Association Model Rules of Professional
Conduct (the “Model Rules”), adopted by the ABA House of Delegates on February 5, 2002,
provide further support for the view that serving as a mediator or arbitrator does not constitute
the practice of law. For the first time, the Model Rules acknowledge that a lawyer may serve a
role different than in a representational capacity. Rule 2.4 provides that a lawyer may serve as a
“third-party neutral when the lawyer assists two or more persons who are not clients of the
lawyer to reach a resolution of the dispute or other matter that has arisen between them.” The
Comments define a “third-party neutral” as a person such as a “mediator, arbitrator, conciliator
or evaluator who assists the parties . . . in the resolution of a dispute or i the arrangement of a
transaction.” The rule clearly recognizes that this neutral role does not constitute the practice of
law by creating an attorney-client relationship, as Rule 2.4(b) states that the neutral *“shall inform
unrepresented parties that the lawyer is not representing them.”

The Rule places no such duty upon the neutral when the parties are represented.
Presumably, the drafters believed that when parties are represented by their own counsel, there
could be no confusion over the neutral’s role, and the parties could not reasonably believe that
the neutral was serving as their attorney. The Comments to the Rule note that when the parties
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are unrepresented, however, 1t is conceivable that there could be confusion over the lawyer’s
role. Thus, the Comments instruct the lawyer, where appropriate, to inform the unrepresented
parties of the “important differences between the lawyer’s role as a third-party neutral and a
lawyer’s role as a client representative, including the inapplicability of the attorney-client
evidentiary privilege.”

Consistent with these many court decisions, rules and ethics opinions, the Section of
Dispute Resolution adopted a resolution also declaring that the practice of mediation is not the
practice of law. The resolution provides, in part:

Mediation _is not the practice of law. Mediation is a process in which an
impartial individual assists the parties in reaching a voluntary settlement. Such
assistance does not constitute the practice of law. The parties to the mediation are
not represented by the mediator.

Mediator’s discussion of legal issues. In disputes where the parties’ legal rights
or obligations are at issue, the mediator’s discussions with the parties may involve
legal issues. Such discussions do not create an attorney-client relationship, and do
not constitute legal advice, whether or not the mediator is an attorney.

The rationale underlying the resolution is found in the Comments, which note that:

Essential to most of the common definitions of the practice of law is the existence
of an attorney-client relationship. Because mediators do not establish an attorney-
client relationship, they are not engaged in the practice of law when they provide
mediation services.

Furthermore, the Comments focus on the critical point that parties in mediation do not expect the
mediator to provide them specific legal advice for the protection of their personal, individual
interests:

It is important that mediators who are competent to engage in discussion about the
strengths and weaknesses of a party’s case be free to do so without running afoul
of UPL statutes. Indeed, many parties, and their counsel, hire mediators precisely
to obtain feedback about their case. Even though mediators who engage in these
discussions do sometimes aid the parties by discussing possible outcomes of the
dispute if a settlement is not reached and providing evaluative feedback about the
parties’ positions, this conduct is not the practice of law because the parties have
no reasonable basis for believing that the mediator will provide advice solely on
behalf of any individual party. This is the important distinction between the
mediator’s role and the role of an attorney. Parties expect their attorney to
represent solely their interests and to provide advice and counsel only for them.
On the other hand, a mediator is a neutral, with no duty of loyalty to the
individual parties.
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Indeed, it is clear that a lawyer’s ethical duties to a client, are fundamentally incompatible with
the obligation of a neutral—a mediator or arbitrator—to fairly balance the interests of all parties
in either facilitating a negotiated settlement in mediation, or adjudicating a dispute in arbitration.

Evaluative Mediation

There has been only one area where a meaningful debate has emerged with respect to the
issue of the unauthorized practice of law by neutrals. Those who argue that mediation is the
practice of law single out so-called evaluative mediators—mediators who assist the parties in
evaluating the strengths and weaknesses of their case, and who help the parties reach an
acceptable resolution by assisting them in seeing more clearly the probable results of the
litigation and its attendant costs, delays, disruption, anxiety and so on. Because lawyers
traditionally assist clients in this very same way, this view takes the position that the evaluation
by a mediator of a party’s case and the assessment of outcomes constitute the practice of law.

Good evaluative mediators assist the parties to carefully analyze their positio]ls, to
understand the legal aspects of their problem fully, to consider how their dispute will play out
before a judge or jury, and to look into the future to understand all possible outcomes of the
dispute, including appeals. It is the feedback, analysis and impressions of the neutral that
provide the parties with new information about their problem. This is critical in causing them to
examine the problem from another perspective, thereby enabling them to see the other side’s
point more clearly, and thus moving toward a more common understanding of a fair settlement.

The view that so-called evaluative mediation is the practice of law has been expressed by
the North Carolina Bar Association, and by the State Bar of Virginia in its Guidelines on
Mediation and the Unauthorized Practice of Law (the “Guidelines”).! Published in 1999, the
Guidelines prohibit mediators from giving “legal advice.” According to the Guidelines:

[A]t a minimum, a mediator provides legal advice whenever, in the meditation
context, he or she applies legal principles . . . that (1) in effect predicts a specific
resolution of a legal issue or (2) directs, counsels, urges, or recommends a course
of action by a disputant or disputants as a means of resolving a legal issue.

Id. at 14. The position advanced in Virginia is incorrect, but warrants discussion. The Guidelines
are presumably based on the rationale that an important aspect of a lawyer’s role is his or her
ability to apply law to specific facts and predict how a court might rule on a particular issue. As
explained above, however, in order for one to be engaged in the practice of law, one must have a
“client” or, at a minimum, someone placing their trust, confidence and reliance on the provider
of “legal” services to give advice and assistance solely on their behalf. Because the parties in

' Some skeptics have suggested that rules by bar organizations defining certain types of mediation as the practice of
law constitute an attempt by the bar to exclude nonlawyers from mediation. Although our Section does not embrace
this view, in fact, as our Section Vice-Chair David Hoffman has argued, rules defining mediation as the practice of
law, of necessity impact the opportunities of other professionals to enter this field. D. Hoffman & N. Affolder, “A
Well-Founded Fear of Prosecution: Mediation and the Unauthorized Practice of Law,” 6 Disp. Res. Mag. 20 (Winter
2000).
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mediation are not the “client” of the mediator, the type of evaluative function addressed by the
Guidelines does not constitute the practice of law.

The Guidelines fail to recognize that the various definitions of the practice of law have at
their core the principle that the “client” or consumer of the purported legal services views the
lawyer or other provider of legal services as their representative, placing their trust and
confidence in, and reliance upon, that person to protect their personal interests. That relationship
of reliance does not exist between a mediator and arbitrator, and the parties they serve.

The issue of mediation and the unauthorized practice of law also arises in connection
with the preparation of settlement agreements by mediators. We recognize that the preparation
of legal documents can, and ordinarily does, constitute the practice of law. You should be aware,
however, that it is common for mediators to assist disputants in the preparation of settlement
documents. This subject is addressed in the Section’s resolution.

Summary and Conclusion

In conclusion, when an individual provides mediation or arbitration services, that
individual is not engaged in the practice of law. The practice of law involves the creation of an
attorney-client relationship in which a party reasonably places their trust and confidence in
another for assistance in meeting their legal needs. Neither mediators nor arbitrators serve in this
capacity.

We appreciate this opportunity to submit these comments.

BEM/eg
cc: Council, Section of Dispute Resolution
Jack Hanna
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COMMENTS OF THE GOVERNMENT OF THE UNITED STATES
on the
REPORT OF THE ADR STUDY GROUP OF THE
JUDICIAL SYSTEM REFORM PROMOTION HEADQUARTERS

August 22, 2003

The Government of the United States (USG) hereby respectfully submits these comments
on the Report of the Alternative Dispute Resolution (ADR) Study Group of the Judicial System
Reform Promotion Headquarters (JSRPHQ). The USG commends the JSRPHQ and the ADR
Study Group for soliciting public comments on the important goal of crafting an ADR basic law
that will best promote and facilitate the use of ADR in the Japanese economy. We fully support
this important complement to the significant measures already taken by the Government of Japan
(GOJ) to reform and modernize its legal system and to expedite the resolution of civil disputes.

The United States has a vast range of experience with alternative dispute resolution
procedures and mechanisms. In the United States, both the public and the private sectors offer a
variety of ADR programs. These programs range from mediation of community disputes and
court-annexed mediation to ADR programs for particular sectors, including ADR for
employment disputes, insurance disputes and electronic-commerce disputes. We have learned
that, while it isimportant for the government to support ADR approaches, it is equally important
that ADR mechanisms be alowed to develop freely in order to respond flexibly to the needs of
the commercial sector and of society asawhole. Inthisvein, we have found that the
government should exercise only alight touch in this area, creating a basic foundation for ADR
to flourish, but avoiding heavy-handed, inflexible regulation that can stifle the use and creative
evolution of ADR options.

The USG is submitting these comments with two broad goalsin mind. First, we would
urge Japan to adopt an ADR regime that is fully consistent with accepted international practice
so that Japan can become a center for commercial ADR. Given Japan’s key role in the world
economy and the Asia-Pacific region, it isimportant that Japan establish alegal environment —
including a sound and effective ADR regime — that is consi stent with modern commercial
practices and conducive to increased trade and investment with Japan. Second, the GOJ needs to
ensure that sectors of the economy in which flexible ADR mechanisms may be a crucial
component for their growth —in particular the electronic commerce sector — are allowed to
flourish, and are not constrained in their development by overly restrictive and inflexible rules on
ADR that increase the costs and difficulty of resolving disputes in these sectors.

The USG has been examining ADR for electronic commerce transactions for several
years now, consulting various stakeholders such as online ADR providers, online merchants and
consumer groups.’ The USG has also worked with Japan in the OECD Committee on Consumer
Policy and Information, Communications and Computer Policy to inventory online ADR
mechanisms, develop a series of questions to guide potential partiesto online ADR, and

! FTC/Department of Commerce Workshop on Alternative Dispute Resolution for Online
Consumer Transactions, http://www.ftc.gov/bcp/altdisresol ution/



summarize legal challenges to resolving disputes through online ADR.

With respect to electronic commerce, we note that the GOJ has committed to encourage
ADR inthis sector. Inthe Second Report to the Leaders on the U.S.-Japan Regulatory Reform
and Competition Policy Initiative (May 23, 2003), the GOJ recognized “that establishing a
framework that allowsfor fair and effective ADR for online dispute settlement isimportant to
the development of e-commerce.” In that Report, the GOJ committed to:

“put in place necessary measures for establishing a comprehensive institutional
base for ADR by March 2004 to create a supportive, flexible and open legal
environment that promotes the development of ADR services, including private-
sector led ADR services, that meet the demands of the online marketplace.”
[emphasi s added]

The USG also notes the GOJ s support for the work of the Global Business Dialogue on
Electronic Commerce (GBDe), a multilateral business-led forum, and its encouragement in that
forum for the GBDe and the private sector to adopt good online business practices, including
alternative dispute resol ution mechanisms.”

With this background in mind, we now turn to our specific comments on the ADR Study
Group Report.

Specific Comments

1 Permitting Non-Lawyersto Act as Neutral s (Issues 29 and 30)

The USG fully supports the proposition of the ADR Study Group that non-lawyers
should be permitted to act as neutralsin ADR proceedings (and to lead ADR service
organizations.) Therefore, to the extent that a non-lawyer acting as aneutral (or leading an ADR
service organization) in Japan contravenes the practice of law restrictions of Article 72 of the
Lawyers Law (Bengoshi-ho), legislation creating an exception to Article 72 for these purposesis
urgently needed. Legal expertise is often not the most important qualification of being a good
neutral, and in many situationsis not necessary a all. Instead, such factors as talent, training and
experience in dispute resolution and in the particular subject area of concern in the ADR process
at hand are probably of much greater importance to creating a credible and successful ADR
system.

The practice of most developed countries around the world is not to consider the
provision of services as a neutral to be the practice of law. The ADR Guidelines of the Global
Business Dialogue on Electronic Commerce recommend that “it should not be required that

2 Fourth Annual Conference of the Global Business Dia ogue on Electronic Commerce
(GBDe), Brussels, 29" October 2002. See, in particular, Article 11. In keeping with this
recommendation, the GBDe and Consumers International will soon announce their agreed-upon
“ADR Guiddines,” which include recommendations to governments, Internet merchants and
ADR service providers on good practices concerning online ADR.



dispute resolution officers necessarily have formal lawyer qualification and license.” In the
United States, almost every state, as a genera matter, permits non-lawyers to serve as neutralsin
arbitrations, mediations or other ADR proceedings. One important exception iswith respect to
court-connected ADR, where federa courts and anumber of states, either by law or court rule,
include as one of the qualifications to be placed on court mediation rosters that the person be a
lawyer.® However, for all other types of ADR, neither federal law, nor the law of virtually all of
the states, requires that neutrals must be lawyers.

The USG urges the JSRPHQ to apply the principle of “freedom in principle, restriction
only as an exception where necessary” to the question of the scope of ADR proceedings in which
non-lawyers should be permitted to act as neutrals. The USG recommends that general
legislation be introduced that will, as a matter of principle, permit non-lawyersto act as ADR
neutrals. Where specific types of ADR are identified that clearly require the legal expertise that
only lawyers may have, then exceptions to the “freedom in principl€” rule -- such as, for the U.S,,
court ordered mediation -- could be set out, either in law or, preferably, through roster
qualification criteriafor neutrals determined by each specific ADR service organization or
referring entity.

On the question of whether non-lawyer neutrals should be required to consult with
lawyers or whether lawyers should monitor ADR proceedings presided over by non-lawyer
neutrals, we note that, while there may be cases where it is appropriate for non-lawyer neutrals to
consult with lawyers, there are also many situations where lawyer involvement is unnecessary or
even inappropriate.* To impose arigid rule obliging consultations with lawyers could, especially
in the electronic commerce context, deter the use of ADR for cross-border disputes because of
added time, complication and expense. Therefore, the USG recommends against adopting a
requirement for lawyer consultation or monitoring.

2. Qualification Criteriato Act asa Neutral (Issues 30 and 31)

The discussion in the Report relating to Issues 30 and 31 implies that the ADR Study
Group is considering recommending that minimum qualification criteriafor aperson to act asa
neutral in ADR proceedings be set out in legislation. Other language in the Report implies that
some of the Study Group members are considering the creation of a government licensing system
for ADR neutrals, possibly regulated and enforced by bureaucrats in a government agency with
power to investigate and monitor continued compliance with the licensing or qualification
criteria.

% This may be understandable, as court-connected or “court-annexed” ADR mechanisms
are in essence the extension of, or an intervention into, the litigation process.

* For example, the shortage of international lawyers in Japan has been identified as
creating serious problems for international commercial transactions involving Japan. One
problem created by this shortage is that the “international bengoshi” often face potential conflicts
of interest because of the lack of qualified alternative counsel. Inthe ADR context, any
consultation or monitoring requirement could result in confidential information being disclosed
to the lawyer that would create conflict of interest problems.



The USG strongly recommends against the adoption of a mandatory ADR neutra
licensing system applicable to all persons seeking to provide ADR services. Such a system runs
counter to the GOJ s policy to move toward a deregulated business environment and could result
in an inflexible, one-size-fits al approach that would fail to take into account the special needs of
particular ADR mechanismsin a multitude of different contexts, including innovative
approaches such as ADR conducted online (e.g. through the Internet and/or e-mail.). It would
also impede the expansion of cross-border ADR, including ADR in the cross-border electronic
commerce context. A licensing system could also unduly narrow the field of potential neutrals,
leading to an insufficient number of ADR providers entering the field, and could actually lead to
domination of ADR services by asmall and exclusive group.

An approach that might be more consistent with the fast-changing area of ADR would be
to follow the rule of “freedom in principle, restriction only as an exception where necessary.”
Under this approach, the government would not, as a general matter, interfere with the ability of
parties to choose neutrals that are most suitable to their particular issue. If there are exceptional
areas where the GOJ determines that it is necessary to legislate specific qualification criteria
(such as, for example, court-connected mediation), then those qualification criteria could be set
out on a case-by-case basis, taking into account the special circumstances of each such area of
conflict resolution. Alternatively, the legidation could set out some recommended guidelines
applicable to al neutrals, such as that they should have some combination of training and
experience as mediators, should avoid conflict of interests, etc. |f some genera, across-the-
board rules are deemed necessary, the USG recommends that the GOJ consider including in the
basic ADR legidlation only essential exclusions from eligibility to provide ADR neutral services
(for example, if deemed necessary in the Japanese context, prohibiting convicted criminals from
acting asaneutral in binding ADR proceedings). These indligibility rules might most
appropriately be enforced, not through alicensing system, but through criminal penalties or civil
liability on persons who breach those rules.

3. Regulation of ADR Service Organizations (Issues 11, 12, 13 and 35)

Issues 11, 12 and 13 raise the question of whether legislation should be enacted to impose
certain legal requirements on ADR organizations, such as a duty to disclose certain information
and to ensure the competence of neutrals they employ. More far-reaching is the suggestion in
the discussion to Issue 35 that ADR organizations should themsel ves be subject to licensing and
continued monitoring and oversight by a government agency.

In the United States, neither the federal government nor the states, as a general matter,
license ADR service organizations. Instead, the approach adopted in the United Statesis
generally to rely on self-regulation and on competitive market pressure to ensure that such
organizations adopt policies that will instill confidencein their services.

® A rare exception at the federal level isthe Magnuson-Moss Warranty Act, which
requires the Federal Trade Commission to establish minimum requirements for dispute
resolution procedures included in written product warranties. 15 U.S.C. 88 2301, 2310. See aso,
FTC’ s Rule on Informal Dispute Settlement Procedures, 16 C.F.R. Part 703.



We urge the ADR Study Group to examine the possibility of relying on self-regulation
and voluntary private certification systems, rather than licensing or other government regulation,
to promote minimum standards by ADR service organizations. Such an approach, we believe,
would belesslikely to stifle innovation in ADR procedures and would be more compatible with
the development of globally applicable ADR systems than would a cumbersome regulatory
approach, or even avoluntary “pre-check” system. ADR providers should have enough
flexibility to adjust their standards as circumstances dictate, depending on such factors asthe size
and nature of the dispute, the nature of the dispute resolution process and the parties involved.
This need for flexibility and adaptability is particularly important in the fast-paced world of
Internet and electronic commerce.

4, M atters Regarding M ediation Procedures (Section 4)

The USG supports the view expressed in the Background to Section 4 of the Report that
the rules, process and standards to be applied in ADR proceedings should generally be left up to
the parties. Inflexible requirements for mediation procedures could be particularly problematic,
especially in areas, such asin the online context, where flexible and innovative ADR systems
and procedures need to be encouraged.

Conclusion

The USG commends the JSRPHQ and the ADR Study Group for their effortsin
examining issues related to ADR. The USG appreciates being afforded the opportunity to
comment on the ADR Study Group Report, and urges the ADR Study Group and the JISRPHQ to
give serious consideration to these comments, as well as those submitted by the private sector,
non-governmental organizations and other institutions that may have experience with ADR
systems in other parts of the world, in the development of any related legislation. We look
forward to continuing to share our experiences and perspectives with the GOJ regarding the
promotion of ADR systemsin Japan, including ADR mechanismsin the electronic commerce
area.






FOUNDATION FOR INTERNATIONAL DISPUTE RESCLUTION
MISSION STATEMENT

MISSION

The Mission of the Foundation for international Dispute Resolution (FIDR) is to make alternative
dispute resolution (ADR) -- especially consensual processes such as mediation and dispute
avoidance -- reliable and economically viable azlternatives to transnational litigation and court-
enforced arbitration.

As a research organization, the Foundation develops a sound conceptual framework for the
adjustment of international economic disputes, focusing initially on U.S.-Japan economic
disputes.

Ultimately, the Foundation will seek to serve as a catalytic force in the integration of the world
economy by promoting the efficient handling of transnational economic disputes of all types.

PURPOSES AND OBJECTIVES

The purposes of the organization are exclusively charitable, educational and scientific. The
specific objectives are to;

+ Foster the study of international dispute resolution, perfect its techniques, and extend
those technigues to dispute avoidance,

+ Harmonize dispute resolution and dispute avoidance technigues with national and
international competition and other laws,

+ Conduct experimental programs to test varicus forms of alternative dispute resolution
and dispute avoidance,

+ Educate mediators as well as the business, government, legal and academic
communities in the use of dispute resolution and dispute avoidance, and

» Advance the science of dispute resolution generally, while fostering its understanding
and acceptance by the general public.



