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BACKGROUND

The ACC] applauds the Judicial Reform Council (JRC) for its
efforts to address some of the problems related to businesses
seeking transnational legal services in Japan and the present
attorney system in Japan. However, significant obstacles remain
for businesses with rapidly growing needs for legal services,
including those involved in finance, securities, mergers and
acquisitions (and other foreign direct investment-related
activities), the Internet, and e-commerce. Both foreign and
Japanese companies are finding it increasingly difficult to
obtain fully integrated legal services in Japan, and Japan’s
efforts to become a recognized international financial center
remain impeded.

The most critical structural deficiency in Japan’s legal services
sector is the severely limited system of relationships permitted
among Japanese lawyers (bengoshi) and registered foreign
lawyers (gaikokuho jimu bengoshi or “gaiben”). This system,
sometimes referred to as restricted freedom of association,
does permit bengoshi and gaiben to work together through
the specified joint enterprise system. However, it severely
limits that relationship by prohibiting gaiben and bengoshi
from forming a single unit or enterprise in the same way that a
group of bengoshi or a group of gaiben do, and also precludes
bengoshi from being employed by gaiben.

Among the G7 countries, Japan is unique in the severe
restrictions it imposes on the practice of law in Japan by
foreign lawyers. These restrictions keep the numbers of
foreign lawyers in Tokyo very small in comparison with other
comparable international financial centers such as New York,
London, Paris, and Frankfurt. Similarly, Tokyo compares most
unfavorably in this respect with smaller regional financial
centers such as Hong Kong and Singapore. This shortage of
foreign lawyers contributes to the severe shortage of bengoshi
who are experts in international legal matters.

ISSUES

In June 2001, the JRC issued a report entitled “Recommendations
of the Judicial Reform Council—For a Judicial System to
Support Japan in the 21st Century” (referred to hereafter
as the “JRC Report”). The report included the finding that in
the near future, “international legal problems will increase in
quantity and will become more complicated and diversified
in content,” and that as a result, “lawyers’ responses to
globalization should be thoroughly strengthened by greatly
increasing the number of lawyers, strengthening the business
structure of law offices, promoting international exchange
of lawyers, promoting collaborations and cooperation with
foreign law solicitors [gaiben], etc., and promoting attention
to the demands of internationalization in the legal training
stage.” The JRC Report went on to recommend that, “from
the standpoint of actively promoting collaborations and
cooperation between Japanese lawyers and gaiben, requisites
for specified joint enterprises .. .should be relaxed. Continued
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consideration should be given to abolishing the prohibition on
the employment of Japanese lawyers by gaiben, as a matter for
the future, paying heed to the international discussion.”

The legal barriers to unrestricted freedom of association
include Nichibenren’s inconsistent and restrictive interpretation
of Articles 27 and 72 of the Bengoshi Law, Article 49 of the
Gaiben Law, and the organization’s longstanding insistence that
gaiben are not true lawyers. While nothing in the Bengoshi
Law specifically prohibits bengoshi from freely associating
with gaiben, the Gaiben Law specifically prohibits gaiben from
forming partnerships (that is, sharing profits and liabilities)
with or hiring bengoshi. At the same time, bengoshi have the
right to hire gaiben, and corporate entities are permitted to
hire bengoshi. The inconsistent interpretation and application
of these laws by Nichibenren negatively affects both the quality
and availability of sophisticated transnational legal services in
Japan, which in turn limits foreign investment and hinders the
nation’s economic recovery. The only beneficiaries of these
restrictive interpretations are the handful of Japanese law
firms that control the substantial portion of the market for
integrated transnational legal services in Japan, and whose
attorneys control the local bar associations through their
various committees.

Nichibenren tries to justify the present attorney system in
Japan by claiming that bengoshi have a special social mission
to fulfill and thus must remain distinct and separate from
gaiben.That mission is stated as protecting fundamental human
rights, realizing social justice, maintaining social order, and
improving the legal system. The ACC] believes that such a
mission is entirely consistent with the practices and ethical
obligations of gaiben.

Additional official justifications from Nichibenren and the
Ministry of Justice in opposing unrestricted freedom of
association state that it would require bengoshi to spend an
inordinate amount of time policing gaiben to ensure ethical
compliance. However, a simple comparison of bengoshi ethical
rules, most foreign jurisdiction attorney ethical rules, and
statistics on past ethical violations by both bengoshi and gaiben
show that this concern is unjustified. In fact, the ethics law
that governs both bengoshi and gaiben was created from
the American Bar Association’s Model Rules on Professional
Conduct, as are the ethics laws in the majority of U.S.
jurisdictions. The Ministry of Justice and Nichibenren cannot
logically support their position that the economic and social
benefits of unrestricted association are outweighed by the
alleged benefits derived from this continuing and excessively
restrictive regulation of the legal services industry. This
fact is now firmly established by the JRC Report and the
business community’s long-standing recognition of the needs
of domestic and foreign businesses in Japan.

Under Japanese law, bengoshi are permitted to practice the
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law of any foreign country in Japan (“third-country law”),
while gaiben are prohibited from practicing third-country
law in Japan (other than the law of their home jurisdiction).
No exam or additional license is required for a bengoshi
to legally practice such third-country law in Japan; the
bengoshi simply represents himself/herself to be competent
in that third country’s law. Under this system, the Ministry
of Justice, Nichibenren, and the local bar associations limit
the participation of foreign lawyers in Japan. Once again the
inconsistent application of logic and law is being used to
officially condone and support the control bengoshi have over
the legal services market in Japan. The ACC]J strongly opposes
any policy or law that allows individuals to practice the law
of a jurisdiction when they have not been licensed to do so
by that jurisdiction.

Although the recently published JRC Report has recommended
relaxing the requisites for joint enterprises, modifying the
present joint-enterprise system and the gaiben qualification
system is not a solution. The joint enterprise system was
established in 1995 in an attempt to allow restricted
association among bengoshi and gaiben. However, this system
has proven unwieldy, since three separate enterprises
are essentially required for bengoshi and gaiben to work
together—the bengoshi enterprise, the gaiben enterprise,
and the joint enterprise—and precludes the provision of
seamless transnational legal services and unrestricted freedom
of association among bengoshi and gaiben.

While the joint-enterprise system allows bengoshi and gaiben
to combine their efforts on a single transaction, it prevents
these attorneys from sharing equally in the rewards of a
successful joint enterprise practice. A bengoshi member of
a joint venture with a major international law firm cannot
share the same status, remuneration (profit sharing), training,
pension, disability and health insurance, resources, and career
prospects as his or her foreign counterparts. Since these
benefits are a strong incentive for successful attorneys, joint
enterprises have a difficult time attracting and retaining
qualified bengoshi.To date, less than one-quarter of all foreign
law firms in Tokyo have established such joint enterprises
and, among those that have, few have been successful in
achieving measurable growth in the number of bengoshi willing
to participate in such arrangements. As a result, the quality
and availability of sophisticated transnational legal services
are hampered.

In addition, consumers of legal services in Japan are often
frustrated by the absence of fully integrated legal services
because it commonly results in (i) their inability to assemble
a single integrated due diligence team with various legal
specialists (which is essential in M&A transactions), (ii)
difficulties obtaining advice on proactive approaches to
regulatory and compliance issues that often arise when
structuring and implementing sophisticated transnational
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transactions, which are frequently matters of first impression,
and (iii) general fragmentation of advice and increased costs
resulting from the need to hire multiple firms. As a result,
multinational corporations and financial institutions at times
are dissuaded from making investments in Japan. Allowing
unrestricted freedom of association among bengoshi and
gaiben will increase the confidence of foreign investors in
Japan’s legal system.

RECOMMENDATIONS

The ACC] strongly urges the immediate and final elimination
of all prohibitions against freedom of association between
Japanese lawyers (bengoshi) and registered foreign lawyers
(gaiben). The operative principle should be unrestricted
freedom of association—including freedom of employment—
among legal professionals on an equal basis. This is the guiding
principle in other advanced economies such as in Germany,
France, England, Belgium, and the United States, as well as in
Japan itself among bengoshi.

Toward this end, the ACC]J strongly recommends:

1) The immediate enactment of the JRC Report’s
recommendations, while recognizing that in some areas the
report falls short of recommending what is truly necessary
to meet the needs of businesses competing in an increasingly
globalized economy.

2) The immediate and final elimination of all prohibitions
against freedom of association between bengoshi and gaiben.

It should be emphasized that the ACC]J is not seeking any
relaxation of the rules that prohibit gaiben from practicing
Japanese law. Rather, it is calling for the simple removal
of unnecessary regulations that inhibit the provision of
fully integrated transnational legal services in a globalized
economy.

NOTE: The ACCJ has prepared a detailed report entitled,
“The Legal Services Committee Report on the Necessity
for Unrestricted Freedom of Association between Bengoshi
and Gaiben.”
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