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Charge Statistics From The U.S. Equal Employment Opportunity...

The U.S. Equal Employment Opportunity Commission

Charge Statistics
FY 1992 Through FY 2001

The number for total charges reflects the number of individual charge filings. Because
individuals often file charges claiming multiple types of discrimination, the number of total
charges for any given fiscal year will be less than the total of the eight types of
discrimination listed.

Charge Data System - quarterly reconciled Data Summary Reports and the national data
base.
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Arbitration

Supreme Court Denies Circuit City’s Bid
For Review on Second Trip to High Court

1 its second trip to the Supreme Court over the en-
0 forceability of its mandatory pre-employment ar-

bitration agreements, Circuit City Stores Inc.
failed to persuade the justices to review an appeals
court ruling finding the agreements unconscionable un-
der California law (Circuit City Stores Inc. v. Adams,
U.S,, No. 01-1460, cert. denied, 6/3/02).

In a June 3 order, the Supreme Court declined to re-
view a ruling by the U.S. Court of Appeals for the Ninth
Circuit that St. Clair Adams could not be compelled to
arbitrate his discrimination claims against Circuit City
because the employer’s dispute resolution agreement is
an unfair contract of adhesion, offered on a take-it-or-
leave-it basis (20 HRR 147, 2/11/02) (see related story in
Trends & Views).

The high court’s refusal to become involved in the
dispute comes more than a year after Circuit City’s
March 2001 triumph over an earlier adverse ruling in
the case by the Ninth Circuit, There, the Supreme Court

reversed the appeals court’s ruling that the Federal Ar-

bitration Act—which favors the enforcement of arbitra-
tion agreements—did not apply to employment con-
tracts (121 5.Ct. 1302, 85 FEP Cases 266 (2001); 19 HRR
315, 3/26/01). The high court disagreed with the appeals
court and remanded the case, finding that an exemption
under the FAA for “contracts of employment of sea-
men, railroad employees, or any other class of workers
engaged in foreign and interstate commence” applied
only to workers in the transportation industry.

Case Arose in 1997, The lawsuit arose in 1997 after
Adams sued under California’s Fair Employment and
Housing Act alleging he had been sexually harassed by
three co-workers and faced retaliation and constructive
discharge for complaining about the harassment, The
company filed a petition in federal court to stay the
state proceedings and enforce the agreement signed by
Adams when he first applied for a position with the
company in 1995, The district court granted the peti-
tion. The Ninth Circuit found the agreement unenforce-
able in 1999, and was reversed by the Supreme Court in
2001.

After the case was remanded from the Supreme
Court, the Ninth Circuit applied the FAA and pointed
out that under Section 2 of the act, an arbitration agree-
ment “‘shail be valid, irrevocable, and enforceable, save
upon such grounds that exist at law or equity for the re-
vocation of any contract.”” Thus, the court said, general
contract defenses such as fraud, duress or unconsciona-
bility can operate to invalidate an arbitration agree-
ment,

Under California law, the court said, a contract is un-
enforceable if it is both procedurally and substantively
unconscionable. Procedural unconscionability, the
court said, examines the equality of bargaining power
and disclosure while substantive unconscionability de-
termines whether the terms of the contract are unduly
harsh or oppressive. Based on those criteria, the court

t} (’\? A ‘?.L Lt
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found the agreement was both procedurally and sub-
stantively unconscionable,

In its petition for review, Circuit City asked the court
to consider whether, in light of earlier Supreme Court
decisions, the Ninth Circuit erred in relying on “gener-
alized and abstract concerns about unequal bargaining
power in the employment context to hold an ar itration
agreement unenforceable under the FAA.”

Second, the employer asked whether the appeals
court erred in holdn}g that a state law unconscionabil-
ity rule may be applied “in an arbitration-specific man-

;x; to invalidate an arbitration agreement under the .

_ Adams waived his right to file a brief opposing re-
view,
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Public Policy No Help to Worker Fired
After Arrest of Boss’s Wife, Court Says

T he public policy of Wisconsin does not protect the

Job of a grocery store assistant manager who was

fired after her police-officer husband participated
in arresting her boss’s wife for drunken driving, the
Wisconsin Supreme Court ruled July 3 (Bammert v.
Don’s Super Valu Inc., Wis., No. 00-2473, 713102,

Karen Bammert worked at Don’s Super Valu Inc. in
Menomonie for 26 years. Her husband was a police of-
ficer for Menomonie.

The grocery store was owned by Don Williams,
whose wife Nona was arrested for drunken driving in
June 1997, the court said. Bammert’s husband partici-
pated in the arrest by administering a Breathalyzer test,

'S}'i'brtly after the arrest, Karen Bammert was fired, the
court recounted.

She sued for wrongful discharge, arguing that she
was fired in retaliation for her husband’s participation
in the arrest. The state trial court dismissed the suit for
failure to state a claim, and the appeals court affirmed
(18 HRR 23, 1/14/00),

The high court explained that in general, employees
are terminable at will, and can be fired for any reason,
or no reason at all, In Brockmeyer v, Dun & Bradstreet,
335 N.W.2d 834, 115 LRRM 4484 (1983), the Wisconsin
Supreme Court adopted a public policy exception
which allows suit when the discharge is “‘contrary to a
fundamental and well-defined public policy as evi-
denced by existing law.”

Under Brockmeyer, an employee stating a claim for
wrongful discharge must identify a constitutional, statu-
tory, or administrative provision that clearly articulates
a fundamental and well-defined public policy, the court
said. If a plaintiff can identify such a policy, and shows
that it was violated, then the burden shifts to the em-
ployer to show just cause for the termination, the court
said.

Case law since Brockmeyer has cautioned against in-
terpreting the public policy exception too broadly, the
court said, emphasizing that the exception is narrow.

Two Policies Implicated, Employee Says. Bammert
pointed to two public policies that she said were impli-
cated here. First, she said, Wisconsin law prohibits the
operation of a motor vehicle while under the influence
of an intoxicant. Second, state statutes encourage the
preservation of the family, society, the state, morality,
and civilization, she argued.

*We would be hard-pressed to say that these are not
fundamental, well-established public policies,” the
court said. However, it found, Bammert was not fired
for her participation in enforcing the law against
drunken driving. Moreover, the policy favoring the sta-
bility of marriage “provides an insufficient basis upon
which to enlarge what was meant to be...an ex-
tremely narrow exception to employment-at-will,” the
court added.

Refusing to extend the state’s public policy exception
to the employment-at-will doctrine, the state supreme
court ruled that Wisconsin public policy does not pro-
tect an at-will employee who is fired in retaliation for
the acts of his or her nonemployee spouse. Affirming
the dismissal of Bammert's claim, the supreme court
said the allegations in this case, if true, add up to a ter-
mination that was “reprehensible, but not actionable.”



Sexual Harassment

Michigan Court Affirms $21 Miilion Verdict
To Female Worker Harassed at Chrysler Plant

million verdict to an employee at a Chrysler plant

who alleged she was sexually harassed by her su-
pervisors and co-workers for more than seven years
(Gilbert v. DaimlerChrysler Corp., Mich. Ct. App., No.
227392, unpublished, 7/30/02).

The Michigan Court of Appeals cited evidence sub-
mitted by Linda Gilbert that the harassment “caused
her to develop major depressive and post-traumatic
stress disorders,” the length of the harassment, and the
high costs of treatment Gilbert is likely to incur in the
future in affirming a Detroit jury’s 1999 verdict under
the Michigan Civil Rights Act (17 HRR 793, 7/26/99).

That the jury awarded only about 15 percent of the
$140 million sought by Gilbert’s attorney suggests that
the award was determined on the evidence and “not be-
cause of passion, bias, or misunderstanding,” the court
concluded,

First Woman on Job. Gilbert was hired in March 1992
as the first female millwright at Chrysler’s Jefferson
North Assembly Plant, following four years in an ap-
prenticeship program and two years as journeyman
with an independent contractor.

“In the automobile industry, millwrights are consid-
ered among the elite skilled trades, because they are re-
sponsible for keeping the assembly line moving,” the
court observed.

For the first year and a half on the job, Gilbert was
the only female skilled trades worker in the plant and,
for two years, the only female millwright.

From her first days on the job, Gilbert experienced
extreme harassment including verbal abuse, and the
posting of cartoons and obscene messages in her locker
and around the plant, the court said. She sued Chrysler
in January 1994, after a suicide attempt, a brief stay in
a psychiatric hospital, and a relapse into alcoholism. A

A Michigan appeals court affirmed on July 30 a $21

psychiatric social worker who had treated her for two

years testifled that he “remained convinced” that the
sexual harassment was the cause of her troubles, in-
cluding her return to drinking,

Gilbert alleged that she continued to experience “al-
most daily” harassment following the filing of the law-
suit, the court recounted. When a particularly explicit
sexual poem was posted close to her work station in
March 1985, she attempted suicide a second time and
was admitted into another detoxification program. An-
other hospitalization followed, and- a third suicide at-
tempt occurred in 1997,

During the 1999 trial on her claims, Gilbert still was
working for Chrysler. Several of her co-workers cor-
roborated Gilbert's claims of harassment, as well as
management’s failure to address her complaints. Her

'{;')vaz 4 b&” wr e
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social worker testified for four days on Gilbert’s im-
provement, relapses, short-term recoveries, and prog-
nosis, the court recounted,

Following a month-long trial, the jury found that Gil-
bert had been subjected to sexual harassment and that
the company had notice but did not “adequately inves-
tigate and take prompt and appropriate remedial ac-
tion.” The jury awarded her $21 million.

Chrysler appealed, arguing that it did not have “ac-
tual or constructive notice” of the alleged harassment,
particularly since Gilbert withheld the names of the ha-
rassers during the six incidents she reported.

“There is no merit to this argument,” the appeals
court said. “In order to have actual notice that a hostile
environment exists, an employer need not necessarily
have notice of every harassing incident, The amount of
information known to the employer, and when it be-
comes known, is relevant to whether the investigation it
undertakes and whether the remedy it puts in place is
reasonably adequate. The nature of Gilbert’s com-
plaints . . . directly notified Chrysler that she was expe-
riencing harassment and considered her environment
to be hostile to her because of her sex.”

The company’s responses to the complaints were in-
adequate, the court found. Although an offending car-
toon was removed and a supervisor and a co-worker
were reprimanded, there was no evidence that disci-
pline was meted out or that the company determined
who had committed the incidents of harassment.

Gilbert’s attorney, Geoffrey N. Fieger of Fieger,

- Fieger, Kenney & Johnson in Southfield, Mich., said

that for this particular panel of appellate judges who are
known to be conservative to affirm the jury’s decision
underscores the “egregious harassment and torment”
that Gilbert endured for seven years.

DaimlerChrysler said it is pursuing an appeal “of the
grosgsly excessive jury verdict,”
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