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1« .. the proceeding is not for the purpose of punishment, but for the purpose of preserving the courts
of justice from the official ministration of persons unfit to practice in them. ...”  Ex parte Wall, 107
U.S. 265,288 1883

2 ABA Standards for Imposing Lawyer Sanctions (approved by ABA House of Delegates, February 1986)
A. PURPOSE AND NATURE OF SANCTIONS, 1.1 Purpose of Lawyer Discipline Proceedings
The purpose of lawyer discipline proceedingsis to protect the public and administration of justice from
lawyers who have not discharged, will not discharge, or are unlikely properly to discharge their
professional duties to clients, the public, the legal system, and the legal profession.

® A GUIDE TO ATTORNEY DISCIPLINARY PROCEDURES IN NEW YORK STATE, prepared by the
Committee on Professional Discipline, New Y ork State Bar Association
WHAT CAN | EXPECT FROM THE GRIEVANCE PROCESS?

“ The grievance process exists to protect the public. Committee panel members are not paid for their work,
but volunteer to do this work in order to maintain the standards of the legal profession. By bringing a
complaint to acommittee’s attention, the public helps the legal profession achieve its goal. The committees
act to resolve a complaint in a manner that is fair to both the complainant and the attorney. However, the
only matters that will be addressed by the committees are questions of the ethical conduct of attorneys; they
cannot represent you or give you legal advice. They cannot sue an attorney on your behalf, or seek the return
of money or property from the attorney.”
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L ABA Model Rules for Lawyer Disciplinary Enforcement, 2001 Edition (approved by ABA House of
Delegates on August 11, 1993 and amended on August 5, 1996 and on February 8, 1999), Rule 2. The
Disciplinary Board Of The Supreme Court Of [This State] , Commentary.

“ Inthe appointment process, there should be appropriate representation of all segments of the public and
the profession, including minority members, women, and solo or small practitioners. A combination of
lawyers and nonlawyers on the board results in a more balanced evaluation of conplaints. Participation by
nonlawyers increases the credibility of the discipline... process in the eyes of the public. Thereis ahuman
tendency to suspect the objectivity of a discipline body composed solely of members of the respondent’s
professional colleagues. Involving public members helps allay that suspicion. ...At least one-third [or a
higher proportion] of all adjudicators should be nonlawyers”

2 LAWYER REGULATION FOR A NEW CENTURY, REPORT OF THE COMMISSION ON
EVALUATION OF DISCIPLINARY ENFORCEMENT (The recommendations contained herein were
adopted by the ABA House of Delegates on February 4, 1992), IMPROVING THE QUALITY OF
DECISIONS, Comments.

“ The opinion of disciplinary counsel, lawyer members, and the courts of those states is that nonlawyers are
agreat benefit to the process. The presence of nonlawyers serves to assure the public that the disciplinary
processisnot a “whitewash.” Nonlawyers bring a perspective that adds depth and breadth to the
adjudication.”

“ Thelack of nonlawyer adjudicators creates distrust among the public and provides atarget for critics of
judicial regulation of lawyers. ”

“ Nonlawyer members (and lawyer members) require training about the disciplinary process and education
regarding the rules of professional conduct. ... On technical points of procedure and law arising during
hearings and deliberations lawyer members are able to advise nonlawyer members.”

“ Toassure itself that disciplinary appointments are balanced, the Court should maintain data on the number
of women, minority, and solo or small firm practitioners currently serving. It should set specific goals to
achieve and maintain adequate representation these segments of the public and profession among apointees.”
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! LAWYER REGULATION FOR A NEW CENTURY, REPORT OF THE COMMISSION ON
EVALUATION OF DISCIPLINARY ENFORCEMENT (The recommendations contained herein were
adopted by the ABA House of Delegates on February 4, 1992), DIRECT AND EXCLUSIVE CONTROL OF
LAWY ER DISCIPLINE, Recommendation 6 Independence of Disciplinary Counsel , Comments
“ Thisrecommendation presumes the existence of afull-time disciplinary counsel with statewide
jurisdiction. Disciplinary counsel should be insulatedfrom political pressure from the public, members of
the bar, and adjudicative officials of the disciplinary agency including members of the Court in order to
provide effective and fair enforcement of the rules of professional conduct. Under the provisionsof ABA
MRLDE 4A, disciplinary counsel is appointed by the state discipline board. However, the Commission has
received evidence that this arrangement can inhibit disciplinary counsel from appealing board decisions or
otherwise disputing disciplinary policy set by the board. The National Organization of Bar Counsel has
reported to the Commission several instances where control by state bar officials and state discipline board
officials over disciplinary counsel's budgets, personnel, and decisions to prosecute have muzzled
experienced disciplinary counsel and, in some instances, caused them to resign.”

2 «Wisconsin: Report on the Lawyer Regulation Systeni’ (Sponsored by the American Bar Association
Standing Committee on Professional Discipline, October 1999) Recommendation 3: The Role and
Responsibilities of the Administrator's Office Should Be Revised and Classified.

Commentary “ Inorder to allow the Administrator's office to operate as independently, efficiently and
effectively as possible, the team first recommends that the role of the Administrator be enhanced. The Court
should appoint an Administrator who is qualified for this unique position and adequately compensate that
individual. The team urges the Court to amend its Rules to provide that the Administrator possesses the
authority to hire and fire the office’s staff. In this respect, the team recommends that the contract and outside
counsel positions be eliminated and that the Administrator hire another in-house, full time litigator. The
agency'’s legal staff should consist of professionals completely devoted to the business of the agency, free
from the duties, obligations and potential conflicts of private practice’

3 The Compilation of Lawyer Disciplinary Procedures in the United States sponsored by the ABA
Standing Committee on Professional Discipline, the Joint Committee on Lawyer Regulation and the Center
for Professional Responsibility

4 ABA Center for Professional Responsibility, Associate Regulation Counsel  Ellyn Rosen

2000 5 18
“ To my knowledge, Montanais still the only state that does not employ full time disciplinary counsel. ...
All other states have afull time, professional disciplinary counsd, as recommended by ABA policy.”
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'« These are adversary proceedings of a quasi-criminal nature.” (In re Ruffalo, Jr., 390 U.S. 544, 551
(1968))

% The Texas Courts have consistently held that even disbarment proceedings, which are governed by
rules of civil procedure, are civil rather than criminal.” (Polk v. State Bar, 480 F.2d 998, 1002 5" Cir.
1973

% « The differences between a criminal case and disciplinary proceedings, which are intended to
maintain the high standards of the legal profession while protecting the public against unethical lawyers,
are quite obvious.” People v. Harfmann, 638 P.2d 745, 748 Colo. 1981
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1 ABA Model Rules for Lawyer Disciplinary Enforcement, 2001 Edition (approved by ABA House of
Delegates on August 11, 1993 and amended on August 5, 1996 and on February 8, 1999), Rule 31 Appeal by
Complainant, Commentary
“ Itisvery important that the disciplinary system be structured not only to actually protect the public, but
also to inspire confidence in the public that the profession is acting to regul ate itself.

Thus it isimportant that complainants have the right to appeal a dismissal of their complaints.

It isimportant that complainants feel they have had their day in court on the basis for their complaint.
Disciplinary hearings are neither civil nor criminal but sui generis. It isincorrect to assumethat, asina
criminal proceeding, the complainant has no rights in regard to case disposition. It is also incorrect to
assume that, asin acivil proceeding, a complainant has full participation in the litigation.

Without alimited right of appeal, complainants may feel that their grievances were not given sufficient
consideration by the disciplinary system as awhole. Public sentiments of "lawyers protecting their own" can
stem from this misunderstanding.”

2 Rules Regulating The Florida Bar (approved by the Florida Supreme Court, March 23, 2000), Chapter3:
Rules of Discipline, Rule 3-7.4 Grievance Committee Procedures

Rights of the Complaining Witness
The complaining witness is not a party to the discip linary proceeding. ..The complaining witness shall have
no right to appeal.

3 ABA Center for Professional Responsibility, Associate Regulation Counsel  Ellyn Rosen

2001 5 18
“ Complainants are not considered parties to formal charges brought against lawyers. Rather, they are
considered witnesses.”
“ Many states do allow complaints to appeal or request reconsideration of dismissals of their grievances by
the disciplinary counsel. The request for reconsideration is not made to the Court, but rather to the Chief
Disciplinary Counsel, the Board or a hearing panel chair. If these requests for reconsideration/appeals

are denied, the complainant typically has no further avenue to proceed.”
4

D.C.

ABA Center for
Professional Responsibility, Associate Regulation Counsel  Ellyn Rosen 2001
5 31
“ Complainants are considered witnesses or complaining witnesses, not parties. They can seek review of a

decision to close afile after investigation. They cannot seek review of, or appeal, anything else.”
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! LAWYER REGULATION FOR A NEW CENTURY, REPORT OF THE COMMISSION ON EVALUATION
OF DISCIPLINARY ENFORCEMENT (The recommendations contained herein were adopted by the ABA House
of Delegates on February 4, 1992), INCREASING PUBLIC CONFIDENCE IN THE DISCIPLINARY SYSTEM,
Recommendation 8 Complainant’s Rights
8.1 Complainants should receive notice of the status of disciplinary proceedings at all stages of the proceedings. In
general, acomplainant should receive, contemporaneously, the same notices and orders the respondent receives as
well as copies of respondent's communications to the agency, except information that is subject to another client's
privilege.

8.2 Complainants should be permitted areasonabl e opportunity to rebut statements of the respondent before a
complaint is summarily dismissed.

8.3 Complainants should be notified in writing when the complaint has been dismissed. The notice should include a
concise recitation of the specific facts and reasoning upon which the decision to dismiss was made.

8.4 Disciplinary counsel should issue written guidelines for determining which cases will be dismissed for failure
to allegefactsthat, if true, would constitute grounds for disciplinary action. These guidelines should be sent to
complainants whose cases are dismissed.

8.5 Complainants should be notified of the date, time, and location of the hearing. Complainants should have the
right to personally appear and testify at the hearing.

8.6 All jurisdictions should afford aright of review to complainants whose complaints are dismissed prior to afull
hearing on the merits, consistent with ABA MRLDE 11B(3) and 31.

2 Rules Regulating The Florida Bar (approved by the Florida Supreme Court, March 23, 2000), Chapter3: Rules

of Discipline, Rule 3-7.4 Grievance Committee Procedures

Rights of the Complaining Witness
“ Unlessitisfound to beimpractical by the chair of the grievance committee due to unreasonable delay or other
good cause, the complainant shall be granted the right to be present at any grievance committee hearing when the
respondent is present before the committee. ”

3 The Compilation of Lawyer Disciplinary Proceduresin the United States  sponsored by the ABA Standing
Committee on Professional Discipline, the Joint Committee on Lawyer Regulation and the Center for Professional
Responsibility
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! LAWYER REGULATION FOR A NEW CENTURY, REPORT OF THE COMMISSION ON
EVALUATION OF DISCIPLINARY ENFORCEMENT (The recommendations contained herein were
adopted by the ABA House of Delegates on February 4, 1992), REGULATION OF THE PROFESSION BY
THE JUDICIARY
Recommendation 1 Regulation of the Profession by the Judiciary
Comments
“ Judicial regulation of the profession has been challenged repeatedly duringthe last decade. In 1984, the
Florida Legislature considered legislation for legislative regulation of the bar. The California Legislature
created a Bar Monitor to conduct an ongoing evaluation of the judiciary’s disciplinary function and to report
to the legislature. National legal consumer groups have lobbied several state legislatures to regulate
lawyers. The Federal Trade Commission unsuccessfully sought Congressional approval to regulate aspects
of the lawyer-client relationship.”

“ Supporters of legislative regulation emphasize the fact that judges are lawyers. They argueitisa
conflict of interest for lawyers to regulate themsel ves because their own economic interests and social status
are at stake. When the courts delegate regulation to bar associations, they argue, the conflict is greater.
Finally, supporters of legislative regulation deny that |egislative regulation would impair the independence
of lawyers. Exclusive judicial regulation is a recent development. They argue that lawyers were
challenging government decisions long before it developed”

“ The Commission carefully examined these arguments and considered two basic questions. Does judicial
regulation of lawyer discipline fail to treat complainants fairly or fail to protect the public because of an
inherent conflict of interest? Does legislative regulation of other professions result in better protection of
complainants and the public? ... Since the Commission finds no advantages in legislative regulation, there is
no reason to take such arisk. This Commission finds a need to expand the scope and efficiency of
regulation.”
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1 ABA Model Rules for Lawyer Disciplinary Enforcement, 1996 Edition (approved by ABA House of
Delegates on August 11, 1993 and amended on August 5, 1996 and on February 8, 1999), ||. PROCEDURE
FOR DISCIPLINARY PROCEEDINGS, RULE 14. SUBPOENA POWER.

A. Oaths. Any member of the board or of a hearing committee in matters before it, disciplinary counsel in
matters under investigation by him or her, and any person authorized by law may administer oaths and
affirmations.

B. Investigatory Subpoenas. Before formal charges have been filed, disciplinary counsel may, with the
approval of the chairperson of a hearing committee, compel by subpoena the attendance of witnesses, and
the production of pertinent books, papers, and documents, in accordance with [appropriate state rule of civil
procedure].

C. Subpoenas for Deposition or Hearing. After formal charges are filed, disciplinary counsel or respondent
may, in accordance with [appropriate state rule of civil procedure], compel by subpoena the attendance of
witnesses and the production of pertinent books, papers, and documents at a deposition or hearing under
these rules.

D. Enforcement of Subpoenas. The [appropriate court of general jurisdiction of the circuit, county, or city] in
which the attendance or production is required may, upon proper application, enforce the attendance and
testimony of any witnesses and the production of any documents subpoenaed.

2 Wisconsin Supreme Court Rules (repealed and recreated by Supreme Court Order 99-03, effective
October 1, 2000)

SCR 21.15 Duties of attorneys.

(3) An attorney has the duty to refer a member of the public who wishes to communicate an inquiry about
or a grievance against an attorney to the director.

(4) Every attorney shall cooperate with the office of lawyer regulation in the investigation, prosecution and
disposition of grievances, complaints filed with or by the director, and petitions for reinstatement. An
attorney's wilful failure to cooperate with the office of lawyer regulation constitutes violation of the rules of
professional conduct for attorneys.
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L “This unrefutable public interest in the administration of attorney disciplinary proceedingsis related to
the lawyer's role as an officer or the court. .. The privileges attendant to being licensed to practice as an
“attorney at law’ are not without concomitant obligations. ... As officers of the court and licensed ministers
of the system of justice, lawyers are accountable to the public for their conduct.”

“... if thelegal profession’s practice of self-regulation isto remain viable, the public must be able to observe
for themselves that the process is impartial and effective. We cannot simply expect the public to blindly
accept that justice is being done. “People in an open society do not demand infallibility from their
institutions, but it is difficult for them to accept what they are prohibited from observing” Richmond
Newspapers, Inc. v. Virginia, 448 U.S. 555, 572, 100 S.Ct. 2814, 2825, 65 L. Ed. 2d 973. 986 1980

The Committee on Legal Ethics is dominated by lawyers, who are charged with the responsibility of
scrutinizing the conduct of other lawyers. Carrying on this process in secrecy “denies the public
information that would demonstrate the profession’s concern for effective disciplinary enforcement and
show the steps taken by the bar to maintain itsintegrity.” ABA Special Committee on Evaluation of
Disciplinary Enforcement, Problems and Recommendations in Disciplinary Enforcement 1970 at 143.
Disciplinary proceedings are“an increasingly important method of demonstrating the trustworthiness of the
legal profession and ensuring the effectiveness of the judicial process.” McLaughlin v. Philadelphia
Newspapers, Inc., 465 Pa. 104, 127, 348 A.2d 376, 388 1975 Roberts, J,, dissenting "  Daily Gazette
Co., Inc. v. Committee on Legal Ethics of the West Virginia State Bar, 174 W. Va. 359, 326 S.E.2d 705

1984

2 LAWYER REGULATION FOR A NEW CENTURY, REPORT OF THE COMMISSION ON
EVALUATION OF DISCIPLINARY ENFORCEMENT (The recommendations contained herein were
adopted by the ABA House of Delegates on February 4, 1992)

Recommendation 7 Access to Disciplinary Information

All records of the lawyer disciplinary agency except the work product of disciplinary counsel should be
available to the public after a determination has been made that probable cause exists to believe misconduct
occurred, unless the complai nant or respondent obtains a protective order from the highest court or its
designee for specific testimony, documents or records. All proceedings except adjudicative deliberations
should be public after a determination that probable cause exists to believe that misconduct occurred.
Comments

“ 1n 1979 the ABA adopted a policy recommending that disciplinary proceedings should be public upon the
filing of formal charges. See MRLDE 16. ..Today, proceedings are public upon the filing of formal charges
inover half of the states.”

“ The Commission's comments pertinent to the original recommendation were:

The argumentsin favor of fully open disciplinary systems are supported by hard evidence the years of
experience of those states that have them: Oregon, West Virginia and Florida. Thereis no evidence from
those states of any harm to lawyers from making disciplinary records public. The arguments against open
disciplinary systems are based on conjecture and emotion, not experience.”

3« Evaluation of the Mississippi Lawyer Disciplinary System Final Report” (Sponsored by the American
Bar Association Standing Committee on Professional Discipline, December 1989), Recommendation 21:
Proceedings Public Upon Filing of Formal Complaint, Effect of Mississippi System
“ Critics of self-regulation for the legal profession frequently point to secrecy of proceedings as a cause for
suspicion that the disciplinary system does not function in the public interest. This type of criticism has
become common throughout the nation in recent years, and has an obvious tendency to erode public
confidencein the profession’s ability to enforce high standards of ethical behavior among its members.
Mississippi’s current confidentiality rules encourage the belief that disciplinary procedures favor lawyers,
and that the public would be better protected by a system controlled or restructured by non-lawyers.”
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! ABA Standing Committee on Professional Discipline’ Lawyer Disciplinary System Volunteers— GUIDE
TO TRAINING” (1999), Introduction
“ Prior to publication of its Report, the McKay Commission conducted a survey of volunteer members of
disciplinary boards and commissions. One of the most frequent suggestions throughout the country was for
comprehensive and continuous orientation and training programs to inform lawyer and non-lawyer
volunteers about their responsibilities and roles in the disciplinary system. M any of the lawyers surveyed
had no contact with the disciplinary agency before accepting an appointment to serve on aboard or hearing
panel. As aresult, the McKay Commission stated in Recommendation 13 of its Report that courts should
provide adequate funding and staffing of lawyer disciplinary systems partly so that “ (f) staff and
volunteers are adequately trained in disciplinary law and procedure” .”
“ Information gathered during .. these consultations has shown that alack of effective training of both
lawyer and nonlawyer volunteers | eads to inconsistent results and practices, delay and the perception that
disciplinary proceedings are unfair.”
% The State Bar of California® 2001 Report on the State Bar of California Disciplinary System”

(March 2002), Priorities for 2002
“ Training

Ongoing professional development training will be provided to as many OCTC staff as possible,
within the restraints of the budget. Most particularly intake staff will be trained in mediation and
customer service. Investigation steff will be further trained in investigation skills. Investigation staff
and Trial staff will be trained in the use of CASEMAP software. Trial staff will be trained in advocacy
skills appropriate to their level of experience. Management staff, including all supervisors, will be
trained in performance based management and evaluation.”
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! LAWYER REGULATION FOR A NEW CENTURY, REPORT OF THE COMMISSION ON
EVALUATION OF DISCIPLINARY ENFORCEMENT (The recommendations contained herein were
adopted by the ABA House of Delegates on February 4, 1992)

EXPANDING REGULATION TO PROTECT THE PUBLIC AND ASSIST LAWY ERS

“ 1n 1988, over forty-four thousand disciplinary complaints were summarily dismissed. In some
jurisdictions up to ninety per cent of all complaints filed were summarily dismissed. Most of these were
dismissed for failing to allege unethical conduct. ... The disciplinary system was not designed to
address complaints about the quality of lawyers' services or fee disputes. Yet in all but afew statesit isthe
only regulatory body available to complainants.”

Recommendation 3 Expanding the Scope of Public Protection

The Court should establish a system of regulation of the legal profession that consists of:

3.1 component agencies, including but not limited to:

(a) lawyer discipline,

(b) aclient protection fund,

(c) mandatory arbitration of fee disputes,

(d) voluntary arbitration of lawyer mal practice claims and other disputes,

(e) mediation,

(f) lawyer practice assistance,

(9) lawyer substance abuse counseling; and

3.2 acentral intake office for the receipt of all complaints about lawyers, whose functions should include:
(a) providing assistance to complainantsin stating their complaints; (b) making a preliminary determination
asto the validity of the complaint; (c) dismissing the complaint or determining the appropriate component
agency or agencies to which the complaint should be directed and forwarding the complaint; (d) providing
information to complainants about available remedies, operations and procedures, and the status of their
complaints; and (e) coordinating among agencies and tracking the handling and disposition of each
complaint.

2 ABA Model Rules for Lawyer Disciplinary Enforcement, 2001 Edition (approved by ABA House of
Delegates on August 11, 1993 and amended on August 5, 1996 and on February 8, 1999), |. STRUCTURE
AND SCOPE
RULE |. COMPREHENSIVE LAWY ER REGULATORY SYSTEM
Commentary
“ A simple and direct procedure for making a complaint is needed. Complainants should not be expected to
know the distinctions among component agencies. They need a central intake office one clearly designated
agency to which to take any type of complaint regarding lawyer conduct. A toll free telephone number for
the central intake office should be publicized. .. The skilled lawyers of this office should provide the
expertise needed to determine where prima facie valid complaints should be directed and make timely
referralsto appropriate agencies. This also emphasizes the importance of accountability.”
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