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Educate/Advocate: Building Public Confidence and Understanding of

the Rule of Law
Remarks by
Dr. Mabel C. McKinney-Browning
Director, ABA Division for Public Education
Prepared for
The Japan Federation of Bar Associations

Symposium on Law-Related Education for the People
June 7, 2003

I. In a constitutional democracy, the effectiveness and, indeed, the very survival of the
justice system relies essentially on public understanding, trust, and confidence. This is so
because the justice system in a democracy is a public institution that depends on popular
participation and support to maintain its authority.

In the fall of 1998, then President of the American Bar Association' Phillip Anderson,
commissioned a national survey of the American public regarding their perccpnons of the
American justice system. The objectives of the survey were to:

* Assess the public’s current understanding of the justice system,

* Identify the public’s current attitudes toward the justice system,

* Understand what drives those attitudes — education, personal experience,

demographics, and
* Identify the key sources of information about and knowledge of the justice system.

The findings, released in February 1999 at a national symposium on the public
perceptions of the U.S. justice system, show that there is strong support for the justice
system. More than 80% of those surveyed concurred with the statement that, in spite of
its problems, the American justice system is still the best in the world.! When public
attitudes towards the specific institutions that make up the justice system are examined in
closer detail, however, the survey found greater disparity among respondent’s levels of
confidence. For instance, although Americans expressed very high levels of confidence
in the U.S. Supreme Court, only 14% showed strong confidence in lawyers.”

In addition, when asked factual questions about the justice system, many people’s
knowledge was quite poor. A central finding of the survey, nevertheless, reveals that the
more knowledge people have about the justice system, the greater their confidence is
overall, as well as in a whole host of its components.”™ Fostering public understanding, in
short, furthers public confidence and trust in the law and the justice system. Such
understanding does not happen automatically, but rather must be learned by each new
generation, and so must be transmitted by preceding ones. Accordingly, such
understanding is also vital to nurturing civic participation in a democracy under the rule
of law. As Thomas Jefferson insisted, “I know of no safe depository of the ultimate
powers of society but the people themselves, and if we think them not enlightened
enough to exercise their control with a wholesome discretion, the remedy is not to take it
from them but to inform their discretion.”
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As guardians and caretakers, as well as stakeholders, in the justice system, lawyers and
judges must foster the public’s understanding of and confidence in the law and the justice
system. Ultimately, our justice system would perish without such understanding and
confidence. - As the April 1999 report issued following a second ABA-cosponsored
national conference on judicial independence and public understanding and perceptions
of the justice system emphasized, “Public confidence not grounded in citizen knowledge
is too thin to long support the institutions of self government.” ¥

The survey on public perceptions, then, underscores the need to improve public
knowledge of the justice system as a means to building public confidence and trust. One
of the most significant of the survey’s findings was the alarming lack of public
confidence in the legal profession. Two trends in American society seem to contribute to
this perception. First, negative and misleading coverage and treatment of Jawyers and
legal issues in the news and entertainment media. Secondly, the proliferation of law and
law-related content in the mass media, notably on television, through coverage of high-
profile trials, and depictions in legal drama and reality-based shows - While these trends
may advance the public’s understanding and build trust and confidence in the justice
system, they also have led to wide dissemination of misinformation and reinforced
existing misperceptions and misunderstandings. In deed, the voyeuristic viewing of
American trials and law-related incidents has become such an integral part of American
life that the separation between news and entertainment is thin at best. It undermines the
public’s respect for the law and the essential civic commitment to resolve disputes
lawfully and peacefully, rather than extra-legally or through violence.

Further, the increasing power of new information technologies, such as the Intemet,
presents even greater possibilities of the spread of misinformation. In response to this
trend, people will need guidance in locating authoritative, accurate and balanced sources
of information about the law, lawyers and the justice system. Responsible media and
schools can provide critical support, but the legal profession must provide leadership for
this effort. Such leadership is compromised without the support of every lawyer. Hence,
a strategy of public education about law, from the earliest grades through college, helps
to accomplish the goal of an informed public.

II. In recognition of the importance of an educated citizenry to the health of 2
constitutional democracy, the ABA has long supported efforts in public education about
the law and legal system. Beginning in the 1920°s the Association established a
committee on teaching of the U.S. Constitution and the Bill of Rights. That committee
served until 1958, when then president of the American Bar Association, Charles Rhyne,
lobbied President Eisenhower to establish Law Day. Law Day, established as a reminder
to Americans of the freedoms enjoyed under the Constitution, is celebrated on May 1 of
each year. The ABA serves as the national facilitator of Law Day, which was designated
as an established commemoration by Congress in 1961. In 1963, the late Associate
Supreme Court Justice Williazn Brennan, accepted an invitation to speak at the annual
meeting of the National Council of the Social Studies. His address encouraged educators
to transform rote memorization of civil liberties to the study of landmark judicial rulings
and student participation in activities such as mock trials and other law-related
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simulations. Justice Brennan’s remarks sparked what has evolved into the law-related
education movement in the United States. While it began one state, one bar association,
one school at a time, the strong support of prominent judges, lawyers and educators
provided the impetus for continuing development. Leon Jaworski, former special
prosecutor in the Watergate hearings which as you know led to the resignation of U. S.
President Richard Nixon, became president of the ABA in 1970. His legacy to the law-
related education movement was the establishment of the ABA Special Committee on
Youth Education for Citizenship. Again, the Associations leadership was central,
lending authority and legitimacy to the fledgling movement.



In 1981, the ABA Board of Governors asserted that "The effectiveness of the American
legal system requires the fullest public understanding of its purposes and functions. The
Association will encourage the development and implementation of public education
programs designed to foster that understanding.” ' Thus, the Association established the
Division for Public Education as an entity charged with leading the ABA’s efforts to
educate the public about the law. Over the years, the ABA House of Delegates, the
policy-making body of the Association, has approved numerous resclutions on
Association in support of law-related/citizenship education. For example, the House
urged bar associations to become involved in Bill of Rights education programs in 1990
and, in 1994, urged the organized bar to support public education about the Constitution
and the law through implementation of the national education goals and voluntary
standards for civics education established by the U.S. Department of Education.

In February of 2000, the House of Delegates passed a very important resolution in
response to the ABA survey detailed previously. “Resolved, that the American Bar
Association considers it part of every lawyer’s fundamental professional responsibility to
further the public’s understanding of and confidence in the rule of law and the American
system of justice.” Moreover, that resolution has found its way into the preamble of the
ABA’s model rules of conduct for the practice of law. These model rules are used as
templates or blueprints for the development of rules of conduct for lawyers throughout
the country. As the former chair of the Standing Committee on Public Education, Allan
Tanenbaum remarked in advocating for this resolution, “This effort [to foster trust and
confidence in the justice system through public education] requires the full support of the
legal and judicial communities and the professional organizations that represent us.”

HI. Given this history and background, let me turn now to the efforts of state and Jocal
bar associations in support of law-related education. Across the country, many bar
associations and courts are also actively conducting innovative and comprehensive public
education programs designed to foster public understanding of the law and the justice
system, many in partnership with educators and civic groups. In 2001-2002, the ABA
Division for Public Education surveyed state bar associations regarding the LRE
programs they conducted and/or supported through the active involvement of their
associations.” I should note here that there are 55 state bar associations and more than
300 county and local bar associations. “All fifty states have some type of involvement in
law-related education at the state bar level... (This chart) shows the most common law-
related education programs supported by bar associations.” Mock trials and Law Day are
the most often reported at 76% and 74% respectively. Lawyer-the-Classroom programs
was third at 48™

What kind of programs do bar associations offer? Let me highlight just a few taken from
our report on State Bar Involvement in Law~Related Education™

66



Mock Trials: The Minnesota State Bar Association and Minnesota Law-Related
Education, Inc. hosted over 300 students, representing 44 teams from across the
U.S., Guam, and the Northern Mariana Islands, at the National High School Mock
Trial Championships in 2000. This annual tournament brings together the
winning teams from around the country for an intense two-day competition that
results in awards for first and second place. 7

The iHlinois State Bar Association’s Committee on Law-Related Education for the

Public offers mock trials as well as mock tria] teacher-training materials that were
developed cooperatively with the Young Lawyers Division and the Illinois Law-
Related Education and Resource Network.

Law Day: The Virginia State Bar’s litigation section sponsors the Law in
Society Award Competition, an essay contest for high school seniors. Essays are
judged on how well they demonstrate how the legal system affects the day to day
lives of citizens.

Lawyers in the Classroom: The Kansas Bar Association, with funding by the
Kansas Bar Foundation, coordinates the U.S. Supreme Court in Review for
schools and other interested groups through a variety of media, including live
satellite broadcast, the Internet and interactive television.

The Massachusetts Bar Association launched “Conversations on Law and Liberty
in Times of Crisis,” a program developed by the ABA Division for Public
Education to encourage public discussion of the complex legal and civic issues

facing our nation in the wake of the September 11 terror attack. Over 100
attorneys participated in high school classroom discussion around the state during
the current school year.

State-wide conferences for elementary and secondary teachers, administrators,
curriculum specialists, juvenile justice personnel, and law-related community
resource people.

Speaker’s Bureaus matching volunteer lawyers with schools, community groups,
and civic organizations for substantive expertise on particular topics.

Court tours in which students have the opportunity to observe an arraignment,
visit the holding area where people wait prior to hearings and observe actual trials.
In the state of Connecticut, alone, over 57,000 students have pamcapated in such
programs.

Peer Mediation and Conflict Resolution programs are designed to teach
elementary and secondary students how to resolve disagreements through
mediation.

Curriculum materials, web sites for teachers, students and the general public,
reference books and videos round out the primary offerings supported by bar
associations. For example, Mississippi Bar Association developed a pamphlet for
students and families on the “Consequences of Misconduct in School. ” Other
bar associations offer booklets on their rights and responsibilities as they enter
adulthood.
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To oversee and fund these efforts, bar associations use a range of organizational
strategies. The bar foundation is often the “institutional” home for law-related education
in the bar. Many bars fund these efforts through IOLTA (Interest on Lawyers Trust
Accounts}) collected through legislative and judicial order. The young lawyers in many
associations are the primary source for human resources for school-based projects. Many
of these young lawyers volunteer because they have children in the schools or simply,
find that law-related activities are an excellent way to begin their public service as
lawyers. Finally, bar committees spearhead the coordination of these programs and are
critical to successful planning and implementation. These committees include lawyers
and judges and, often, also include educators. A practice 1 recommend highly.

IV. The work of the state and local bar associations is impressive and, we, in my division,
take great pride in their achievements. Early in my tenure as director of the division, 1
asked several executive directors of bar associations to tell me what we might do at the
ABA to support their programs, Their answer to me was that the most important thing I
could do would be to create the public space that lends credibility to their work. What do
I mean by public space? For example, when the bar approaches a school about law-
related education, the effort would be facilitated greatly if teachers were already informed
about law-related education. They would know how it “fits” in the school curriculum.
They would know its reputation among national educators. We, the division, would have
laid the groundwork for getting schools engaged. We have taken their advice to heart and
I believe we are viewed as facilitators of their work, rather than competitors, They freely
use our materals, attend our conferences and welcome our collaboration. 1am very
proud of the strong relationships we have forged.

Let me share a brief snapshot of the division with you,

The mission of the Division for Public Education is to promote public understanding of law and
its role in society. Through its programs, the division reaches nearly 25 million Americans
annually and generates non-dues revenue in excess of $900,000 each year to support program
activities. The division’s programs are designed to accomplishes two key objectives: first to
promote public understanding of the law, legal system, and legal professionals; and second, to
provide materials and other resources that lawyers and judges can themselves use to promote
public understanding of the law. All of the programs supported by the division have clearly
defined goals and audiences and are fully aligned with the division’s strategic focus as stated in
our strategic plan. To operationalize the broad mandate of the division — to educate the public ~
activities have been organized to reflect the following areas of emphasis: educational programs,
meetings and conferences, clearinghouse services, awards and contests, publications and
educational resources, and division website. I believe you have 2 translation of our division
brochure which describes these efforts. 1 will not repeat that here, but let me provide some
context for these efforts,

‘The division conducts programs for school that engage pre-collegiate and undergraduate college
students, as well as institutions promoting life-long learning. These programs focus on providing
teachers with the knowledge and skills to effectively teach about the law in their classrooms.

This is achieved through the development of model programs and curriculum, links to appropriate’
local resources and technical assistance. Programs efforts are also directed to the “general
public” and segments of that public, including citizens, non-citizens, jurors, voters, consumers
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and media “end users.” The division’s programs employ a variety of delivery systems and
dissemination mechanisms to assure the widest reception possible among our target audiences.
From Law Day (the division’s most expansive public outreach effort) to the Nationai On-line
Youth Summit (the division’s direct service model program for secondary teachers and students),
there is an on-going effort to deliver high quality, innovative programming that promotes
partnerships with a variety of organizations. For example, this past Law Day nearly 40 legal
organizations, professional associations, and non-profit groups joined with the ABA and local and
state bar associations in promoting the Law Day theme to their constituents.

The division is guided in its work by the ABA Standing Committee and Advisory Commission on
Public Education whose collaboration provides access to organizations, scholars and resources
that would be challenging and expensive to garner independently. The 15 lawyer-member
Standing Committee is supported in its work by a 14 member Advisory Commission comprised -
of leaders in the fields most directly engaged in the work of the division. Commission members
include representatives of major education and civic organizations and institutions.

The division has been fortunate to enjoy 2 continuing support among the leaders of the ABA and
stability within its staff leadership. In the Division’s 20 year history, I am its second director. It
surprises me to realize that I have held this position for 10 years. With the exception of one, my
most senior staff has been with the division from 10 to 30 years. 1have spent my 24 year career
at the ABA in this division. We have a staff of 16 people whose professional background is in
education, law and the humanities. The professional staff is a critical asset to sustaining an
extensive and comprehensive program in a constantly changing delivery environment. To assure
effectiveness, the staff works in program teams, that are designed to achieve the most
substantively rich and efficiently produced work product possible. Teams are coordinated bya
team leader who is responsible for maintaining the strategic focus of the project. In practice, we
employ a project-oriented staffing approach. At any time, staff may be assigned to multiple
teams working on several programmatic activities. This flexible approach allows us to assign
staff on the basis of skill, expertise and need. As warranted, staff is supplemented by consultants
retained for specific projects. 1am very fortunate to work with such intellectually curious,
competent, committed and creative people. It makes coming to work each day a pleasure.

The division’s is funded through an ABA general revenue allocation which is used primarily to
cover the cost of staff and office operations. This arrangement provides stability for on-going
program development, implementation and networking. In addition, as noted previously, each
year the division produces more than $900,000 in non-dues revenue to cover the cost of its very
aggressive program efforts. (Non-dues revenues as used here include publication and product
revenue, grants, conference registration fees, royaities and corporate contributions.) Even
program activities most directly dependent on general revenues, Law Day and the Silver Gavel
Awards, defray about 40% of their costs through non-dues revenue sources. Print projects are
budgeted to cover all production costs through non-dues revenue. In the case of non-periodical
publications, we anticipate at lcast two years of distribution in our print run. Hence in the first
year of sale, we recover production costs. Each project is carefully reviewed to ensure
appropriate cost containment and adherence to our yearly budgeting process.

V. One of the challenges that any program faces is meeting the changing needs of its constituency

or addressing, in practical terms, developments in the educational landscape in which our work is
implemented. On the immediate horizon are three efforts 1 thought might be of interest to you.
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The current president of the ABA, A.P. Carlton, spearheaded a review of the ABA’s strategic
plan. A strong sentiment of this plan centers on the importance of sustaining the level of member
satisfaction with the work of the Association. Going forward, ABA entities must demonstrate
how the promote advocacy for the profession in their programmatic efforts. Let me quote from a
letter that the current chair of the Standing Committee on Public Education sent to President
Carlton last spring. “There are many was in which the division advocates for the profession, a
reflection of the diversity of programs the division offers...

* Building public understanding of and confidence in the legal system. The
importance of this element has been confirmed by the ABA’s own research. A
central finding of the ABA’s 1999 survey of public perceptions of the American
justice system was “that the more knowledge people have about the justice system,
the greater their confidence in the justice system overall, as well as in a whole host of
its components.

* Countering misleading or inaccurate ideas and images of legal professionals and
the legal system. The profession suffers when the public receives distorted or

" inaccurate impressions of its work and the work of the legal system. The Division
works closely with ABA sections and other legal experts to ensure the quality and
accuracy of the information it provides.

* Educating our young people to understand and respect the rule of law in our
democracy. The elementary, secondary, and college vears offer the best
opportunities to provide U.S. citizens with a firm grounding in American legal and
constitutional history and the role our legal system plays in ensuring the stability of
our democracy and the integrity of our institutions. The school audience is the
primary target of many Division programs.

* Offering the public information to help them determine when they may need
legal assistance. Our legal system is admittedly, and necessarily, complex. One of
the most valuable services the Division offers the profession is helping the public
understand how and when the law can help them resolve or prevent conflicts.

* Providing lawyers with the information they need to keep their clients apprised
of important legal issues. One of the most popular services we provide to the
profession is information pre-packaged for clients. These materials offer lawyers a
convenient way to advise clients about legal issues before they turn into problems.

* Developing materials lawyers and judges can use to educate the public about our
legal system. As you noted in your letter, our Standing Committee has long pressed
for greater involvement by the profession in the education of our students,
recognizing that lawyers and judges make the best advocates for the profession. The
Division has developed a wealth of materials to facilitate the efforts of lawyers and
judges to promote education in our schools and communities. :

* Providing forums and resources that enable informed public discussion of law
and the legal system. One of the most effective means of enhancing public
understanding of the law is through informed dialogue that enables in-depth
exploration of the complex issues the legal profession addresses. By providing both
resources and forums for such dialogues, the Division facilitates public discussion of
the law at the national, regional, and local levels.” '
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At our most recent committee meeting, we began to consider alternative strategies for
raising funds for the division’s programs. The ideas under discussion are

* Corporate funding for selected division programs. This decision raises concerns,
of course, that the substantive work of the division remain independent of the
influence of such sponsors.

* Aggressively soliciting funds from “friends” of the division. Leon Jaworski’s
estate established a proprietary fund for public education. The division is the
named recipient of these funds. However, in the 15 or so years of the fund, we
have not added to the endowment. We have simply drawn on the income. We
are exploring how to enrich the endowment in the future.

* The Jaworski endowment is very important to our work, yet we have not sought
to encourage such estate-based planning on our behalf. We believe in the current
economic environment that it is naive, short-sighted and a bit foolish not to
consider this resource and build the appropriate relationships to make such
contributions a reality.

Finally, the September 11 tragedy has spawned a renewed interest in Civic Education in -
the United States. On September 17, 2002 President George Bush announced three
“mitiatives that will improve students’ knowledge of American history, increase their
civic involvement, and deepen their love for our great

country.” ¥ As a result of this interest at the highest levels of our government, we hope to
work with others to maximize the effectiveness of this program as it influences
implementation in the nation’s schools. To begin the advocacy for a sustained effort to
reinvigorate teaching civic education in schools, “the Center for Information and
Research on Civic Leamning and Engagement (CIRCLE) and Carnegie Corporation of
New York, in consultation with the Corporation for National and Community Service,
convened a series of meetings involving some of the nation’s most distinguished and
respected scholars and practitioners in this area to determine, based on solid data and
evidence, the components of effective and feasible civic education programs.” They
issued a report, The Civic Mission of Schools, made several recommendations which
have been widely distributed nationally in the U.S. I attended and/or participated in each
of these efforts. The Standing Committee and Advisory Commission has been carefully
reviewing these efforts to determine how best to strategically position the ABA in these
efforts moving forward. It is important to note, however, that ours was the only major
professional organization involved in these discussions whose primary work was not
education. This, I believe, speaks to the important and respected contribution that the
Association has made to law-related/civic education for over eighty years.

Thank you for the opportunity to share my thoughts with you and to visit your beautiful
country. I welcome your questions.
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' Executive Summary of APerceptions of the U.S. Justice System,= American Bar Association {prepared by
M/A/R/C Research), p. 6.

" APerceptions of the U.S. Justice Systern,= p. 7.

" Ibid.

w Jefferson, Thomas, Letter to William Charles Jarvis, September 28, 1820.

¥ Marshall Jr., D. P, et al,, Symposia Report Prepared in Advance of National Conference on Public Trus:
and Confidence in the Justice System, American Bar Association Symposia Taskforce, April 29, 1999, p.6.

¥ Priorities of the American Bar Association Board of Govemdrs, 1981.

¥ “Question: How Can We Public Confidence in the System,” Answer: EDUCATE, EDUCATE,
EDUCATE!” Resource Packet; ABA Forum on Justice Improvements; St. Petersburg, Florida; October 23,
1999,

vily Kittlaus, Jennifer, State Bar Involvement in Law-Related Education, Technical Assistance Bulletin
No.20; ABA Division for Public Education, 2003

* Remarks of the President of the United States on Teaching American History and Civic education
Initiative, The Rose Garden, September 17, 2002

* CIRCLE and Carnegie Corporation, The Civic Mission of Schools, February, 2003
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